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ORDINANCE 2011-84
AN ORDINANCE APPROVING, AND AUTHORIZING THE MAYOR, OR HIS DESIGNEE, AND CORPORATION SECRETARY TO EXECUTE AND DELIVER, A DECLARATION OF Restrictive COVENANT BETWEEN THE FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION, THE CITY OF JACKSONVILLE, AND THE CITY OF JACKSONVILLE BEACH FOR THE PROPERTY PREVIOUSLY KNOWN AS THE JACKSONVILLE BEACH MOSQUITO CONTROL FACILITY IN ORDER TO ALLOW THE CITY TO PLACE RESTRICTIONS ON THE PROPERTY DUE TO CONTAMINATION THAT REMAINS IN THE GROUNDWATER; PROVIDING AN EFFECTIVE DATE.


BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Approval and authorization. There is hereby approved, and the Mayor, or his designee, and Corporation Secretary are hereby authorized to execute and deliver on behalf of the City, the Declaration of Restrictive Covenant between the Florida Department of Environmental Protection, the City of Jacksonville, and the City of Jacksonville Beach, in substantially the same form as is attached hereto as Exhibit 1 and made a part hereof. The Declaration of Restrictive Covenant is for the property previously known as the Jacksonville Beach Mosquito Control Facility and will allow the City to place restrictions on the property due to contamination that remains in the groundwater.

Section 2.

Effective Date.  This ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

   /s/  James R. McCain, Jr. 
Office of General Counsel

Legislation prepared by:
James R. McCain, Jr.
G:\SHARED\LEGIS.CC\2011\ord\01.24.11.Fleet.CA.FDEP.RestrCov.mosqcontrl.doc
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This instrument prepared by:
Kristina G. Nelson

City of Jacksonville

Office of General Counsel

117 West Duval Street, Suite 480
Jacksonville, Florida 32202

DECLARATION OF RESTRICTIVE COVENANT

THIS DECLARATION OF RESTRICTIVE COVENANT (hereinafter "Declaration™) is made
this day of , 2011, by CITY OF JACKSONVILLE, a municipal corporation,
whose address is 117 West Duval Street, Jacksonville, Florida 32202 and CITY OF JACKSONVILLE
BEACH, a municipal corporation, whose address is 11 North 3" Street, Jacksonville Beach, Florida
32250 (collectively, the “Cities”) and the FLORIDA DEPARTMENT OF ENVIRONMENTAL
PROTECTION, a political subdivision of the State of Florida, whose address is 7825 Baymeadows
Way, Suite B200, Jacksonville, Florida 32256-7590 (“DEP”).

RECITALS

A. City of Jacksonville is the fee simple owner of that certain real property situated in the
County of Duval, State of Florida, more particularly described in Exhibit “A” attached hereto and made
a part thereof (hereinafter the "Property");

B. The City of Jacksonville Beach has reversionary rights to the Property;

C. DEP Facility Identification Number for the Property is 69656. The facility name at the
time of this Declaration is the Former Jacksonville Beach Mosquito Control Site, 508 10™ Street South,
Jacksonville Beach, Florida;

D. In 1994 PSI/Jammal encountered a subsurface obstruction while installing a groundwater
monitoring well in the vicinity of a former aboveground storage tank slab on the Property, the site of the
former East Duval County Mosquito Control Facility. The obstruction was one of forty-one metal drums
containing petroleum based compounds and 4,4’-DDT, 4,4’-DDD, and 4,4’-DDE as well as beta and
gamma BHC. The drums were excavated and properly disposed. Later, 827 tons of contaminated soils
were excavated in 1997 and another 47 tons in July 2000. Contaminated groundwater was pumped and
treated before a multi-year monitoring program was implemented. Site conditions are documented in the
following reports submitted to DEP by Dames & Moore or its successor, URS Dames & Moore:

1. Contamination Assessment, Third Addendum (October 5, 2000).
2. Contamination Assessment Plan, Fourth Addendum (June 16, 2000).
3. Contamination Assessment Plan, Third Addendum (October 26, 1999),

4. Pilot Study Report (July 13, 1998).
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5. Initial Remedial Action Implementatibn Report (March 11, 1998).

6. Initial Remedial Action Plan (August 12, 1997).

7. Contamination Assessment Report (September 24, 1996).

8. Contamination Assessment Plan, Second Addendum (April 10, 1996).
9. Contamilnation Assessment Plan, Addendum (October 4, 1995).

10. Contamination Assessment Plan (June 19, 1995).

These reports and those pertaining to the multi-year groundwater-monitoring program confirm that
contaminated groundwater is not migrating off-site and the extent of contamination does not exceed %
acre.

E. It is the intent of the restrictions in this Declaration to reduce or eliminate the risk of
exposure of the contaminants to the environment and to users or occupants of the Property and to reduce
or eliminate the threat of migration of the contaminants.

F. DEP has agreed to issue a Site Rehabilitation Completion Order with Conditions
(hereinafter "Order") upon recordation of this Declaration, and DEP can unilaterally revoke the Order if
the conditions of this Declaration or of the Order are not met. The Order relating to DEP Facility No.
69656, is on file with DEP’s Northeast District office located at 7825 Baymeadows Way, Jacksonville,
FL 32256-7577.

G. Cities deem it desirable and in the best interest of -all present and future owners of the
Property that an Order be obtained and that the Property be held subject to certain restrictions and
changes, all of which are more particularly hereinafter set forth.

NOW, THEREFORE, to induce DEP to issue the Order and for other good and valuable
consideration, the receipt and sufficiency of which is hereby acknowledged by each of the undersigned
parties, Cities agree as follows:

1. The foregoing recitals are true and correct and are incorporated herein by reference.
2, Cities hereby impose on the Property the following use restrictions:
a. No public or private supply wells (potable, irrigation or industrial/commercial)

will be installed on the Property. There shall be no use of the groundwater on
the Property. There shall be no drilling for water conducted on the Property nor
shall any wells be installed on the Property other than monitoring wells pre-
approved by the DEP. Additionally, there shall be no stormwater swales,
stormwater detention or retention facilities or ditches on the Property. For any
dewatering activities, a plan must be in place to address and ensure the
appropriate handling, treatment, and disposal of any extracted groundwater that
may be contaminated.
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3. For the purpose of monitoring the restrictions contained herein, DEP or their respective
successors and assigns shall have site access to the Property at reasonable times and with reasonable
notice to the Cities and their successors and assigns.

4, It is the intention of Cities that the restriction contained in this Declaration shall touch
and concern the Property, run with the land and with the title to the Property, and shall apply to and‘be
binding upon and inure to the benefit of the successors and assigns of Cities, and to DEP, its successors
and assigns, and to any and all parties hereafter having any right, title or interest in the Property or any
part thereof. This Declaration shall continue in perpetuity, unless otherwise modified in writing by Cities
and DEP, or their respective successors and assigns, as provided in paragraph 6 hereof. These restrictions
may be enforced in a court of competent jurisdiction by DEP or its successor agency, by injunctive relief
and other appropriate available legal remedies, or by any other person, firm, corporation, or
governmental agency that is substantially benefited by this restriction. Any forbearance on behalf of
DEP to exercise its right in the event of the failure of Cities or its successors and assigns to comply with
the provisions of this Declaration shall not be deemed or construed to be a waiver of DEP’s rights
hereunder.

5. In order to ensure the perpetual nature of these restrictions, Cities, their successors and
assigns, shall reference these restrictions in any subsequent deed of conveyance, including the recording
book and page of record of this Declaration.

6. This agreement is binding until a release of covenant is executed by the DEP Secretary
- (or designee) and Cities or their respective successors or assigns, and is recorded in the county land
records. To receive prior approval from DEP to remove any requirement herein, cleanup target levels
established pursuant to Florida Statues and DEP rules must have been achieved. This Declaration may be
modified in writing only. Any subsequent amendment must be executed by Cities and DEP or their
respective successors and assigns and be recorded by Cities, or its successors and assigns, as an
amendment hereto.

7. The City of Jacksonville covenants and respresents that on the date of execution of this
Declaration that the City of Jacksonville is seized of the Property in fee simple and has good right to
create, establish, and impose this restrictive covenant on the use of the Property. The City of
Jacksonville also covenants and warrants that the Property is free and clear of any and all liens,
mortgages, or encumbrances that could impair the City of Jacksonville’s rights to impose the restrictive
covenant described in this Declaration or that would be superior to the restrictive covenant described in
this Declaration.

8. If any provision of this Declaration is held to be invalid by any court of competent

jurisdiction, the invalidity of such provision shall not affect the validity of any other provisions thereof.
All such other provisions shall continue unimpaired in full force and effect.

Remainder of this page intentionally left blank.
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IN WITNESS WHEREOF, City of Jacksonville has executed this instrument, this
—, 2011,

WITNESSES:

Print Name:

Print Name:

STATE OF FLORIDA
COUNTY OF DUVAL

The fbregoing instrument was acknowledged before me this

CITY OF JACKSONVILLE

By:

day of

John Peyton, Mayor
117 W. Duval Street, Stuite 400
Jacksonville, Florida 32202

ATTEST:

Neill W. McArthur, Jr., Corporation
Secretary

day of

, 2011,

by John Peyton and Neill W. McArthur, Jr., the Mayor and Corporation Secretary, respectively, of the
City of Jacksonville, a municipal corporation, on behalf of the corporation. Such persons are personally

known to me.

Form approved:

Assistant General Counsel

Print Name:
Notary Public
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IN WITNESS WHEREQF, City of Jacksonville Beach has executed this instrument, this _
day of : , 2011.

CITY OF JACKSONVILLE BEACH

WITNESSES:
By:
Print Name: Fland O. Sharp, Mayor
' 11 North 3“ Street
Jacksonville Beach, Florida 32250
Print Name:
George Forbes, City Manager
ATTEST:
City Clerk
STATE OF FLORIDA
COUNTY OF DUVAL
The foregoing instrument was acknowledged before me this day of , 2011,
by , the , of the City of Jacksonville '

Beach, a municipal corporation, on behalf of the corporation. Such person is personally known to me.

Print Name:
Notary Public
Form approved:
Assistant General Counsel
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IN WITNESS WHEREOQF, the Florida Department of Environmental Protection has executed
this instrument, this _.. _ day of , 2011.

7

Witnesses:

FLORIDA DEPARTMENT OF ENVIRONMENTAL

Print Name: : PROTECTION
By:
Print Name: Print Name:

Title: Director of District Managment

Division of:

Bureau of:

Mailing Address: Northeast District Office
7825 Baymeadows Way, Ste. B200
Jacksonville, FL 32256-7577

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of
, 2011 by , as representative for the Florida
Department of Environmental Protection, an agency of the State of Florida, on behalf of the Florida
Department of Environmental Protection. Such person: (notary must check applicable box)

O is personally known to me; or

O produced a current driver's license as identification; or
O produced as identification.
Print Name:
Notary Public

Approiled as to form by the Florida Department of Environmental Protection, Office of General Counsel

G:\Land Use\KNelson\EQD\Mosquito Control Property Restrictive Covenant\Jacksonville Beach Restrictive Covenants Mosquito Control-
FINAL..doc
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EXHIBIT A

All of Lots 5, 6, 7, 8 and 9, Block 4, Plat of Seabreeze, First Addition, as
recorded in Plat Book 10, page 3 of the current public records of Duval
County, Florida.
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